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Part A — Short Answer Questions 


Question 1 


a) 


b) 


C) 


d) 


‘Much of what the Panel has proposed echoes the findings of the [ ] Committee that examined 
the NSW local government exactly 40 years ago’ is a quote from the Independent Local 
Government Review Panel Report released 08 January 2014. 

What is the missing word? 


It is said that local government councils lack many of the privileges of the Houses of 
Parliament, freedom of speech, freedom from arrest, power of punishing for contempt. 
True or false? 


The LGA 19/9 had as a purpose ‘ecologically sustainable development’. 
True or false? 


In Bathurst City Council v PWC Properties Pty Ltd, a key case, what sort of trust did the High 
Court of Australia hold as being in place to defeat the appellant’s argument? 


Question 2 


a) 


b) 


C) 


d) 


In Attorney-General v PYA Quarries Ltd, a key case, Lord Denning declined to answer the 
question of how many people are necessary to make up Her Majesty’s subjects generally in 
relation to public nuisance. He preferred to look at the ‘reason of the thing’. 

True or false? 


In Twist v Randwick Municipal Council, a key case, Barwick CJ said that the legislature may 
not displace the common law rule (of procedural fairness) and may not provide for exercise of 
such power without any opportunity being afforded to the affected person to oppose its exercise. 
True or false? 


What section in the LGA 1993 deals with matters a council must consider in approving an 
activity? 
In an appeal against a s124 Order, the appellant may not be represented by an Australian Legal 


Practitioner or an agent. 
True or false? 


Question 3 


a) 


b) 


9) 


d) 


Mandurah Enterprises Pty Ltd v Western Australia Planning Commission, a key case, is another 
example of the court using equitable principles to decide a local government law issue. 
True or false? 
Penalties apply for failure to comply with a s125 LGA 1993 Council Order. 
What section in the LGA 1993 outlines the penalties? 
The LGA 1993 marked a new initiative in establishing the Local Government Remuneration 
Tribunal. 
True or false? 
“When the foregoing considerations are taken into account, we are driven to the conclusion 
that the decision of the minister to fix a period of five weeks from the date of the direction for 


compliance was [ ij; 


What are the missing words? 
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Question 4 


a) 


It is sufficient to say that, on the assumption that the section did apply, and that the 
respondent was lawfully imprisoned, the adjudgement that he should be imprisoned for non- 
payment of costs, ordered to be paid, did not amount to a “sentence of imprisonment” as that 
expression is used in the disqualifying provisions of the LGA 1919 s 30 (2) (e) 


From which key case does this quote derive? (Citation not required) 


b) 
Before parting with this case, I want to make it clear that I do not agree with the Court of 
Petty Sessions finding that if the councillor used the council telephone for the purposes of a 
political campaign that would certainly not amount to the acquisition of an advantage of 
pecuniary value other than as by the LGA (sic) permitted. 
Is the above quote from one of your key cases correct or incorrect? 
c) None of the voting in local government elections is compulsory. 
True or False 
d) In Ex Parte Hinds: Re Penboss, a key case, Slattery J found as ‘mandatory’ the following postal 
vote marginal note: ‘Note - - The elector MUST strike out any of these grounds which do not 
apply to his or her particular case’ 
True or false? 
Question 5 
a) In the current Standard Contract of Employment for General Managers of Local Councils in 
NSW, there is a Dispute Resolution clause. This clause provides that the council will meet the 
cost of a mediator in any mediation concerning general manager and the council. On one 
considered view, that clause is an extension of the Model Litigant Policy of the State and 
Commonwealth governments. 
True or false? 
b) For what do the following initials stand? 
e ESD 
e SCC 
e SSD 
c) Under s 34 Land and Environment Court Act 1979 (NSW) a single commissioner conciliation 
conference is to preside. 
True or false? 
d) ‘If agreement is reached as to the disposition of the proceedings in a (s 34 conciliation 


conference), then the commissioner must make orders in accordance with the agreement, 
provided the commissioner has power so to do. 


But what is the position when only one or more issues are resolved at the s 34 conference? In [ 
Vv ] that very issue arose.’ 


What is the missing case name? 
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Question 6 


a) 


b) 


C) 


d) 


Under what part of what regulation would a council promulgate a Code of Meeting Principles 
and Practices? 
Lord Denning said in Horrocks v Lowe, a key case: 


The judge then clearly finds that Mr Lowe believed that what he said was true. No more was 
required of Mr Lowe. It was not right to find that he was activated by malice. He is protected 
by the privilege the law throws round those who speak in the council chamber. 


To what sort of privilege in what sort of claim was Lord Denning referring? 


The LGA 1993 does not provide any such statutory defence in the above circumstances. 

True or false? 
I am satisfied that the public communication between the mayor and the applicant 
immediately follows the passing of the relevant resolution of the council meeting (which the 
applicant attended) approving the modification application constituted an _ effective 
communication of that modification. 


From which key case is this ratio taken? 


Question 7 


a) 


b) 


Cc) 


d) 


What are the two sections of LGA 1993, the clause number and regulation name that enable ‘rate 
pegging’ in NSW? 

The High Court of Australia held that ‘the council is not, without negligence on its part, liable 
for a nuisance attributable to the exercise of, or failure to exercise, its statutory powers’. 
Bankstown City Council v Alamdo Holdings Pty Ltd, a key case. 

True or false? 


For what do the following initials stand? 
e SEPP 
e LEP 
e DCP 


Failure by an employee to advise the council that a transaction is risky does not render the 
employee liable to as 435 LGA 1993 surcharge. 
True or false? 


Question 8 


a) 
b) 


C) 


d) 


What are the names of the ‘separate funds’ a council must have? 


Five beaches are currently designated in NSW for nude bathing. 
True or false? 


The LGA 1993 authorizes council officers to immobilize or wheel clamp a vehicle without the 
prior consent of the owner. 
True or false? 


For what do the following initials stand? 


e EIS 
e VPA 
e EPI 
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Question 9 


a) 
b) 


C) 


d) 


[101] In the ultimate, the proposal fails, both because of its disregard for the controls 
carefully developed after consultation with all the relevant parties, but also because of the 
impacts occasioned by the height and scale of the development which are unsatisfactory. 


From what key case is the above quote taken? 


How many ‘principles relevant to consideration of development of control plans’ did the court 
enunciate? 


According to the court, how many matters are relevant when determining the weight to be given 
to a planning policy adopted by a council? 


A council is liable only if the particular risk of injury is objectively ‘foreseeable’. A number 
of formulations have been used to define this concept, and it appears that it is sufficient if the 
risk is real in the sense that it is ‘not farfetched or fanciful’. 


To which key case does the above commentary refer? 


Question 10 


a) 


b) 


C) 


d) 


What section of what statute ‘lies at the intersection of private property and public planning and 
allows instruments such as restrictive covenants registered on title to be displaced by 
development consent granted under the Act’? 


Fazzolari Pty Ltd v Parramatta City Council, a key case, is a recent example of a strict 
application of the ancient common law presumption (in a planning context) of statutory 
interpretation against the interference with vested rights in the absence of a manifest 
parliamentary intent to do so. 


True or false? 


According to the Honourable Justice Brian J Preston, there are how many types of legal 
enforcement mechanisms in environmental law? 


Open standing proceedings that allow any person to bring civil enforcement proceedings are not 
a hallmark of NSW environmental law. 


True or false? 


[Questions 1-10: Two marks each. TOTAL 20 marks] 
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Question 11 


a) 


b) 


C) 


d) 


e) 


On 09 January 2014, the Sydney Morning Herald page 9 quotes NSW Local Government 
Minister Page as follows: “We made an election commitment of no forced amalgamations of 
councils and that commitment continues as we discuss the options proposed by the panel’. 


(i) | How many councils are there currently in NSW? 


(ii) What is the panel to which Minister Page refers? 


‘More councils seek extra rate rises as costs bite bottom line’ is the lead to a page 3 story the 
Sydney Morning Herald published on 24 February 2014. 


(i) The story goes on to outline that council revenue in NSW is the only jurisdiction with 
rate pegging. 
True or false? 


(ii) What is the primary section in the LGA 1993 on which rate pegging is based? 


‘Rule of Law should guide changes to new planning system’ is the lead to a page 6 article the 
Law Society Journal published in August 2013. 


The article refers to proposed amendments to the LGA 1993 
True or false? 


‘Court to Bondi hoarders: clean up your house’ is the lead to a page 22 story The Sunday 
Telegraph published on March 16, 2014. 


What two sections in which legislation did the court rely on and cite in its decision? 


The Independent Local Government Review Panel spent a year examining how the NSW 
government should reform councils. Its final report called for the pensioner concession to be 
removed or reduced because of the $65 million cost to local government each year. 


True or false 
[Question 11: One mark each. TOTAL 5 marks] 
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Question 12 


You have been invited to give a lecture to a group of UNE law students. The topic of your lecture is: 
Courts sometimes decide local government law cases on broader legal principles. 


Prepare a draft outline of a lecture covering four (4) different areas and making reference to at least 
four (4) key cases as examples identifying in respect of each case: 


e Relevant facts — a few words are enough 
e Local government issue(s) — a few words are enough 
e The decision/outcome 


e The ‘broader legal principles’ on which the court based its decision in respect of the local 


government issue(s). 
[10 marks] 


Question 13 


a) ‘For these reasons then, I am satisfied that approval should be granted to install and 
operate the on-site sewerage management system (OSMS)’ Fabcot Pty Ltd v Byron 
Shire Council, a key case, [58]. 


i) Outline all the reasons the court gave in making its decision and whether or not you 
think that there is any flaw in the court’s reasoning. 


ii) Analyze the significance of this case presenting arguments for and against the result. 


[4 marks] 
b) — Critically evaluate s 255 LGA 1993 referring to: 
i) at least three (3) relevant key cases; and, 
ii) what have been described as at least four (4) ‘difficulties’ with the section. 
[6 marks] 
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Question 14 


a) 


b) 


C) 


Because the qualification in s 188 (2) (a) upon the constraint imposed by s 188(1) is 
only engaged where the “other land” acquired by the ‘council is acquired “under 
this part” that is under Pt 1 of Chapter 8 of the LGA (sic), it does not apply where 
the other land is, as in this case, acquired under s 7B of the Just Terms Act (sic). 


Identify the source of the above quote. 


[2 marks] 
Critically evaluate the case in question outlining: 
1) relevant facts 
ii) the issue(s) 
ili) the decision 
[4 marks] 


Construct an argument as to what steps, if any, were open to the council to legitimately avoid 
this adverse decision. 
[4 marks] 


Question 15 


a) 


b) 


What are five significant differences between the Planning Bill 2013 (NSW) and the 
Environmental Planning and Assessment Act 1979 (NSW)? 


In your answer, make reference to relevant key cases. 


[5 marks] 
What are ‘existing use rights’ in local government and planning law? 
What effect, if any, does the Planning Bill 2013 (NSW) have on these rights? 
In your answer, make reference to relevant key cases. 

[5 marks] 


Please remember - This examination question paper MUST BE HANDED IN. Failure to do so may 


result in the cancellation of all marks for this examination. 


Writing your name and number on the front will help us confirm that your paper has been returned. 


